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2 to the Agency. Proportionate use of facilities factors for prior

3 years shall not be adjusted by the State in response to changes or

4 transfers of entitlement among contracto~s unless otherwise agreed

5 by the State and the parties to the transfer and unless there is no

6 impact on past charges or credits of other contractors.

7

8 19. Article 24(g) is amended to read:

9 (g) Notwithstanding provisions of Article 24(a) through (d),

the capital10 cost component of the Transportation Charge shall

include11 an annual charge theto Agency's sharerecover of the

12 transportation portion of the water system revenue bond financing

13

costs.

Charges to the Agency for these costs shall be calculated

14 in accordance with the provisions of Article 50 of this contract.

15 Charges-for the transportation portion of the water system revenue

16 bond financing costs shall not be affected by any reductions in

17 payments pursuant to Article 51.

18

20. Article 25(d) (3)19 is amended to read:

20 (3) An interim adjustment in the allocation of the power costs

calculated in accordance with (2) above, may be made in May of each21

year based on April revisions in approved schedules of deliveries22

of project and nonproject water for contractors for such year. A23

24 further adjustment shall be made in the following year based on

actual deliveries of project and nonproject water for contractors25

provided,

in the event no deliveries are made through a26 however,

the adjustments shall not be made for that year atpumping plant,27

28 that plant.

16
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State of California 
The Resources Agency 

DEPARTMENT OF WATER RESOURCES 
___________________________ 

 
AMENDMENT NO. 35 TO THE WATER SUPPLY CONTRACT 

BETWEEN 
THE STATE OF CALIFORNIA 

DEPARTMENT OF WATER RESOURCES 
AND 

KERN COUNTY WATER AGENCY 
 
 
 This Amendment is made this 28th day of May, 2003,  

pursuant to the provisions of the California Water Resources Development Bond Act, 

the Central Valley Project Act, and other applicable laws of the State of California, 

between the State of California, acting by and through its Department of Water 

Resources, hereinafter referred to as the “State,” and Kern County Water Agency, 

hereinafter referred to as the “Agency.”   

RECITALS 

A. The State and the Agency entered into and subsequently amended a water 

supply contract (the “contract”) providing that the State shall supply certain 

quantities of water to the Agency and providing that the Agency shall make 

certain payments to the State, and setting forth the terms and conditions of such 

supply and such payments. 

B. On December 1, 1994, the State and representatives of certain State Water 

Project contractors executed a document entitled “Monterey Agreement – 

Statement of Principles – By The State Water Contractors And The State Of 
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 California Department Of Water Resources For Potential Amendments To The 

State Water Supply Contracts” (the “Monterey Agreement”). 

C. The State, the Central Coast Water Authority (“CCWA”) and those contractors 

intending to be subject to the Monterey Agreement subsequently negotiated an 

amendment to their contracts to implement provisions of the Monterey 

Agreement, and such amendment was named the “Monterey Amendment.”  

D. In October 1995, an environmental impact report (“EIR”) for the Monterey 

Amendment was completed and certified by CCWA as the lead agency, and 

thereafter the Agency and the State executed the Monterey Amendment. 

E. The EIR certified by the CCWA was challenged by several parties (the 

“Plaintiffs”) in the Sacramento County Superior Court and thereafter in the Third 

District Court of Appeal, resulting in a decision in Planning and Conservation 

League, et al. v. Department of Water Resources, 83 Cal.App.4th 892 (2000), 

which case is hereinafter referred to as “PCL v. DWR.” 

F. In its decision, the Court of Appeal held that (i) the Department of Water 

Resources (“DWR”), not CCWA, had the statutory duty to serve as lead agency, 

(ii) the trial court erred by finding CCWA’s EIR sufficient despite its failure to 

discuss implementation of Article 18, subdivision (b) of the State Water Project 

contracts, as a no-project alternative, (iii) said errors mandate preparation of a 

new EIR under the direction of DWR, and (iv) the trial court erroneously 

dismissed the challenge to DWR’s transfer of title to certain lands to Kern County  
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Water Agency (the “Validation Cause of Action”) and execution of amended State 

Water Project contracts for failure to name and serve indispensable parties.  The 

Court of Appeal remanded the case to the trial court, ordering it to take the 

following five actions: (1) vacate the trial court’s grant of the motion for summary 

adjudication of the Validation Cause of Action; (2) issue a writ of mandate 

vacating the certification of the EIR; (3) determine the amount of attorney fees to 

be awarded Plaintiffs; (4) consider such orders it deems appropriate under Public 

Resources Code Section 21168.9(a) consistent with the views expressed in the 

Appellate Court’s opinion; and (5) retain jurisdiction over the action until DWR, as 

lead agency, certifies an environmental impact report in accordance with CEQA 

standards and procedures, and the Superior Court determines that such 

environmental impact report meets the substantive requirements of CEQA. 

G. The State, the contractors, and the Plaintiffs in PCL v. DWR reached an 

agreement to settle PCL v. DWR, as documented by that certain Settlement 

Agreement dated May 5, 2003 (the “Settlement Agreement”), and in such 

Settlement Agreement have agreed that the contracts should be amended, for 

clarification purposes, to delete terms such as “annual entitlement” and 

“maximum annual entitlement” so that the public, and particularly land use 

planning agencies, will better understand the contracts. 

H. Pursuant to the Settlement Agreement, the State and the Agency desire to so 

amend the Agency’s contract, with the understanding and intent that the 

amendments herein with respect to subsections (k), (l), and (m) of Article 1,  
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subsection (b) of Article 6, and subsection (a) of Article 16, and to Table A of the 

Agency’s contract are solely for clarification purposes and that such amendments 

are not intended to and do not in any way change the rights, obligations or 

limitations on liability of the State or the Agency established by or set forth in the 

contract. 

I.  Pursuant to the Settlement Agreement, the State, the contractors and the 

Plaintiffs in PCL v. DWR also agreed that the contracts should be amended to 

include a new Article 58 addressing the determination of dependable annual 

supply of State Water Project water to be made available by existing Project 

facilities, and the State and Agency desire to so amend the Agency’s contract.  

NOW THEREFORE, IT IS MUTUALLY AGREED, as follows: 

1. Article 1(l) is amended to read: 

 (l) Annual Table A Amount 

“Annual Table A Amount” shall mean the amount of project water set forth in 

Table A of this contract that the State, pursuant to the obligations of this contract 

and applicable law, makes available for delivery to the Agency at the delivery 

structures provided for the Agency.  The term Annual Table A Amount shall not 

be interpreted to mean that in each year the State will be able to make that 

quantity of project water available to the Agency.  The Annual Table A Amounts 

and the terms of this contract reflect an expectation that under certain conditions 

the Agency will receive its full Annual Table A Amount; but that under other  
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conditions only a lesser amount, allocated in accordance with this contract, may 

be made available to the Agency.  This recognition that full Annual Table A 

Amounts will not be deliverable under all conditions does not change the 

obligations of the State under this contract, including but not limited to, the 

obligations to make all reasonable efforts to complete the project facilities, to 

perfect and protect water rights, and to allocate among contractors the supply 

available in any year, as set forth in Articles 6(b), 6(c), 16(b) and 18, in the 

manner and subject to the terms and conditions of those articles and this 

contract.  Where the term “annual entitlement” appears elsewhere in this 

contract, it shall mean “Annual Table A Amount.”  The State agrees that in future 

amendments to this and other contractor’s contracts, in lieu of the term “annual 

entitlement,” the term “Annual Table A Amount” will be used and will have the 

same meaning as “annual entitlement” wherever that term is used.   

2. Article 1(m) is amended to read: 

 (m) Maximum Annual Table A Amount 

“Maximum annual entitlement” shall mean the maximum annual amounts set 

forth in Table A of this contract, and where the term “maximum annual 

entitlement” appears elsewhere in this contract it shall mean “Maximum Annual 

Table A Amounts.” 
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3. Article 1(k) is amended to read:  

 (k) Minimum Project Yield 

“Minimum project yield” shall mean the dependable annual supply of project 

water to be made available assuming completion of the initial project 

conservation facilities and additional project conservation facilities.  The project’s 

capability of providing the minimum project yield shall be determined by the State 

on the basis of coordinated operations studies of initial project conservation 

facilities and additional project conservation facilities, which studies shall be 

based upon factors including but not limited to: (1) the estimated relative 

proportion of deliveries for agricultural use to deliveries for municipal use 

assuming Maximum Annual Table A Amounts for all contractors and the 

characteristic distributions of demands for these two uses throughout the year; 

and (2) agreements now in effect or as hereafter amended or supplemented 

between the State and the United States and others regarding the division of 

utilization of waters of the Delta or streams tributary thereto.   

4. Article 6(b) is amended to read: 

 (b) Agency’s Annual Table A Amounts 

Commencing with the year of initial water delivery to the Agency, the State each 

year shall make available for delivery to the Agency the amounts of project water  
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designated in Table A of this contract, which amounts shall be subject to change 

as provided for in Article 7(a) and are referred to in this contract as the Agency’s 

Annual Table A Amounts.  

5. Article 16(a) is amended to read:  

 (a) Limit on Total of all Maximum Annual Table A Amounts 

The Agency’s Maximum Annual Table A Amount hereunder, together with the 

maximum Table A amounts of all other contractors, shall aggregate no more than 

4,185,000 acre-feet of project water.   

6. Article 57 is intentionally left blank for future use. 

7. Article 58 is added to read:  

58. Determination of Dependable Annual Supply of Project Water to be Made 

Available by Existing Project Facilities. 

In order to provide current information regarding the delivery capability of existing 

project conservation facilities, commencing in 2003 and every two years 

thereafter the State shall prepare and mail a report to all contractors, and all 

California city, county, and regional planning departments and agencies within 

the contractors’ project service areas.  This report will set forth, under a range of 

hydrologic conditions, estimates of overall delivery capability of the existing 

project facilities and of supply availability to each contractor in accordance with 

other provisions of the contractors’ contracts.  The range of hydrologic conditions 

shall include the delivery capability in the driest year of record, the average over  
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the historic extended dry cycle and the average over the long-term.  The biennial 

report will also include, for each of the ten years immediately preceding the 

report, the total amount of project water delivered to all contractors and the 

amount of project water delivered to each contractor.   

8. Add the following language at the bottom of Table A: 

In any year, the amounts designated in this Table A shall not be interpreted to 

mean that the State is able to deliver those amounts in all years.  Article 58 

describes the State’s process for providing current information for project delivery 

capability. 

9. Add the following language at the bottom of Table A-1: 

In any year, the amounts designated in this Table A-1 shall not be interpreted to 

mean that the State is able to deliver those amounts in all years.  Article 58 

describes the State’s process for providing current information for project delivery 

capability. 

10. Except for Article 58, the changes made by this amendment are solely for 

clarification purposes, and are not intended to nor do they in any way change the 

rights, obligations or limitations on liability of the State or the Agency established 

by or set forth in the contract, and this amendment shall be interpreted in 

accordance with this intent. 

 

 





  

STATE OF CALIFORNIA 
THE RESOURCES AGENCY 

DEPARTMENT OF WATER RESOURCES 
__________________________________ 

 
AMENDMENT NO. 36 TO THE WATER SUPPLY CONTRACT 

BETWEEN  
THE STATE OF CALIFORNIA 

DEPARTMENT OF WATER RESOURCES 
AND 

KERN COUNTY WATER AGENCY 
____________________________ 

 
 

THIS AMENDMENT to the Water Supply Contract is made this 31st day of October, 

2003, pursuant to the provisions of the California Water Resources Development Bond Act, the 

Central Valley Project Act, and other applicable laws of the State of California, between the 

State of California, acting by and through its Department of Water Resources, herein referred to 

as the "State," and Kern County Water Agency, herein referred to as the "Agency," and 

collectively herein referred to as "Parties." 

RECITALS: 

A. The Parties have entered into and subsequently amended a Water Supply Contract, 

herein referred to as the "Contract," providing that the State will supply certain 

quantities of water to the Agency, and providing that the Agency shall make certain 

payments to the State, and setting forth the terms and conditions of such supply and 

such payment. 

B. The Parties wish to set forth their agreement as to such matters as (i) the  

2,219 acre-feet per year decrease in the Agency's annual Table A amounts,  
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(ii) the transfer of related transportation repayment obligations, and (iii) the revision of 

proportionate use of facilities factors set forth in the Contract.  "Table A amounts" shall 

mean the amount of project water set forth in Table A of the Agency's Water Supply 

Contract, which the State makes available for delivery to the Agency at the delivery 

structures provided for the Agency. 

C. The State and Alameda County Flood Control and Water Conservation District, 

Zone 7, herein referred to as the "District," are simultaneously with the execution and 

delivery of this Amendment, entering into Amendment No. 25 to the Water Supply 

Contract between the District and the State in order to reflect (i) the transfer of Table A 

amounts described herein, (ii) the transfer of related transportation repayment 

obligations, (iii) the delivery priority for the permanently transferred Table A amounts, 

and (iv) the revision of proportionate use of facilities factors. 

D. An Initial Study and Negative Declaration was prepared by the District, as lead 

agency, in compliance with the California Environmental Quality Act and certified on 

November 20, 2002.  It concluded that no significant impacts on the environment will 

result from this transfer. The Director of the Department of Water Resources, acting as 

a responsible agency, has reviewed and considered the Initial Study and Negative 

Declaration prepared by the District prior to approving this agreement. 

E. This transfer is in furtherance of the state policy in favor of water transfers (Water 

Code Section 475) and will provide for the transfer of under-utilized Table A amounts 

from the Agency, reduce Agency water supply costs, and provide for a permanent 

water supply for other beneficial users. 
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F. The State has further concluded that this transfer is operationally feasible, will not 

impair the security of its bondholders, and provides for full repayment of transportation 

costs. 

 

NOW, THEREFORE, the Parties agree: 

1. Article 12(c) is revised to read as follows: 

In no event shall the State be obligated to deliver water to the Agency through all 

delivery structures at a total combined instantaneous rate of flow exceeding  

two thousand eight hundred sixty-six (2,866) cubic feet per second, except as this rate 

of flow may be revised by amendment of this article after submission to the State of 

the Agency's requests with respect to maximum flow capacities to be provided in said 

delivery structures, pursuant to Article 10. 

2. Article 45(o) is added to read: 

In accordance with Article 41, the Agency is decreasing its annual Table A amounts by 

2,219 acre-feet beginning in year 2004 and each succeeding year thereafter for the 

term of the contract.  As a result of this reduction, Table A as designated in Article 6(b) 

and Table A-1 as designated in Article 45(b) are amended as follows: 
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TABLE A 
 

ANNUAL AMOUNTS 
KERN COUNTY WATER AGENCY 

 
   Year (acre-feet) 
1   (1968) 46,600
2   (1969) 95,700
3   (1970) 145,100
4   (1971) 190,300
5   (1972) 270,700
6   (1973) 310,500
7   (1974) 347,000
8   (1975) 410,820
9   (1976) 442,150
10 (1977) 483,600
11 (1978) 534,300
12 (1979) 583,900
13 (1980) 634,500
14 (1981) 691,400
15 (1982) 745,300
16 (1983) 805,100
17 (1984) 860,600
18 (1985) 915,000
19 (1986) 933,646
20 (1987) 1,023,500
21 (1988) 1,074,600
22 (1989) 1,112,300
23 (1990) 1,153,400
24 (1991) 1,153,400
25 (1992) 1,153,400
26 (1993) 1,153,400
27 (1994) 1,153,400
28 (1995) 1,153,400
29 (1996) 1,117,060
30 (1997) 1,112,730
31 (1998) 1,087,730
32 (1999) 1,087,730
33 (2000) 1,020,730
34 (2001) 1,000,949
35 (2002) 1,000,949
36 (2003) 1,000,949
37 (2004) 
37 (2004) 

1,000,949
998,730

 
And each succeeding year 
thereafter, for the term of  
this contract:           998,730 
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TABLE A-1 
PROJECTED PORTIONS OF ANNUAL TABLE A AMOUNTS 

TO BE PUT TO AGRICULTURAL AND MUNICIPAL USE 
KERN COUNTY WATER AGENCY 

(Acre-feet) 
 

Year 
 

Agricultural Use 
 

 Agricultural Use 
 

Municipal Use 
 

Total Annual 
Amounts 

 (Coastal 
Aqueduct) 

(San Joaquin 
Valley-Southern 

California 
Aqueduct) 

 

  

 1  (1968) 
 2  (1969) 
 3  (1970) 

 

  13,313 
  30,303 
  61,000 

  33,287  
  65,397  
  55,400  

           0 
           0 
  28,700 

   46,600   
   95,700   
  145,100   

 4  (1971) 
 5  (1972) 
 6  (1973) 
 7  (1974) 
 8  (1975) 

 

  35,500 
  31,800 
  37,500 
  52,600 
   57,000 

119,100  
199,700  
229,500  
246,400  
301,120  

  35,700 
  39,200 
  43,500 
  48,000 
  52,700 

  190,300   
  270,700   
  310,500   
  347,000   
  410,820   

 9  (1976) 
10  (1977) 
11  (1978) 
12  (1979) 
13  (1980) 

 

  61,800 
  66,000 
  70,800 
  75,300 
  79,400 

324,250  
357,000  
399,400  
441,000  
484,000  

  56,100 
  60,600 
  64,100 
  67,600 
  71,100 

  442,150   
  483,600   
  534,300   
  583,900   
  634,500   

14  (1981) 
15  (1982) 
16  (1983) 
17  (1984) 
18  (1985) 

 

  83,800 
  87,700 
  90,800 
  94,500 
  97,100 

532,800  
578,000  
630,800  
662,500  
709,000  

  74,800 
  79,600 
  83,500 
 103,600 
 108,900 

  691,400   
  745,300   
  805,100   
  860,600   
  915,000   

19  (1986) 
 20  (1987)  
 21  (1988)  
22  (1989) 
23  (1990) 

 

100,100 
102,200 
103,800 
104,700 
105,100 

720,146  
802,200  
846,900  
879,400  
913,700  

113,400 
119,100 
123,900 
128,200 
134,600 

  933,646   
1,023,500   
1,074,600   
1,112,300   
1,153,400   

24  (1991) 
25  (1992) 
26  (1993) 
27  (1994) 
28  (1995) 

 

105,100 
105,100 
105,100 
105,100 
105,100 

913,700  
913,700  
913,700  
913,700  
913,700  

134,600 
134,600 
134,600 
134,600 
134,600 

1,153,400   
1,153,400   
1,153,400   
1,153,400   
1,153,400   

29  (1996) 
30  (1997) 
31  (1998) 
32  (1999) 
33  (2000) 
34  (2001) 
35  (2002) 
36  (2003) 
37  (2004) 
37  (2004) 

105,100 
105,100 
105,100 
105,100 
105,100 
105,100 
105,100 
105,100 
105,100 
105,100 

877,360  
873,030  
848,030  
848,030  
781,030  
761,249 
761,249 
761,249 
761,249 
759,030 

134,600 
134,600 
134,600 
134,600 
134,600 
134,600 
134,600 
134,600 
134,600 
134,600 

1,117,060 
1,112,730 
1,087,730 
1,087,730 
1,020,730 
1,000,949 
1,000,949 
1,000,949 
1,000,949 
   998,730 

 
    And each succeeding year thereafter,  
    for the term of this contract as an annual Table A amounts:      

 
 

   998,730 
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3. Reductions in the Agency's Delta Water Charge, Transportation Charge, and the 

Water System Revenue Bond Surcharge resulting from the decrease in the 

Agency's annual Table A amounts for agricultural use for the year 2004 and each 

year thereafter shall commence January 1, 2004, and be identified by the State 

and included in a revised Statement of Charges for the year 2004 and in future 

annual Statement of Charges to the Agency. 

4. Any over and under adjustments to payments made by the Agency for 2003 and 

prior years attributable to the 2,219 acre-feet of annual Table A amounts shall be 

paid by or credited to the Agency, including refunds or credits for Off-Aqueduct 

and Water System Revenue Bond reserves.  Any over and under adjustments to 

payments made by the District for 2004 and future years attributable to the 

2,219 acre-feet of annual Table A amounts shall be paid by or credited to the 

District. 

5. For cost allocation and repayment purposes, Exhibit A attached hereto shows 

Table A amounts and capacity amounts for each aqueduct reach in which the 

Agency participates consistent with the limits of Articles 12(b) and 12(c).  These 

redetermined values shall be used to derive the proportionate use of facilities 

factors as set forth in Table B as designated in Article 24(b).  The capacity 

amounts shown in Exhibit A are estimated values.  Actual values will be used by 

the State in implementing the terms of this Amendment and in redetermination of 

Table B of this contract under Article 28. 

6. This Amendment is contingent upon the effectiveness of Water Supply Contract 

Amendment No. 25, between the State and the District.  If either amendment ceases 



AMENDMENT NO. 36 
KERN COUNTY WATER AGENCY 

 
 

7 

to be effective for any reason, the Agency agrees that the State may, in its discretion 

and consistent with the law then in effect as determined by the State, after meeting 

and conferring with the Agency, identify the date on which this Amendment shall be 

deemed inoperative for the purpose of assuring timely repayment of contract 

obligations and orderly administration of the long-term water supply contracts.  

7. DWR agrees to consider the applicability of Article 53(a) to this transfer on or before 

January 1, 2011, or earlier if any State Water Contractor seeks to enforce Agency’s 

responsibilities under that article. 

8. The Agency agrees to indemnify, defend, and hold harmless the State and any of its 

officers, agents, or employees from any liability, expenses, defense costs, attorney 

fees, claims, actions, liens and lawsuits of any kind arising from or related to this 

Amendment and associated agreements. 
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EXHIBIT A 
 

KERN COUNTY WATER AGENCY 
ANNUAL TABLE A AMOUNTS AND CAPACITY VALUES FOR EACH REACH a) 

FOR COST ALLOCATION AND REPAYMENT PURPOSES 
 
The values related to this transfer are estimated to be as follows: 

 Before Transfer   Table A Flow After Transfer   
Repayment Table A Flow Transferred Capacity Total Total 

Reach  Capacity Capacity to Zone 7 Transferred Table A Flow 
b)   c) to Zone 7  c) Capacity Capacity 
 (AF) (cfs) (AF) (cfs) (AF) (cfs) 

California Aqueduct 
  Reach 1 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 2A 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 2B 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 3 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 4 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 5 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 6 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 7 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 8C 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 8D 1,000,949 2,870 2,219 4 998,730 2,866
  Reach 9 926,834 2,668 2,219 4 924,615 2,664
  Reach 10A 880,194 2,528 2,219 4 877,975 2,524
  Reach 11B 650,120 1,824 2,219 4 647,901 1,820
  Reach 12D 558,655 1,528 558,655 1,528
  Reach 12E 554,955 1,517 554,955 1,517
  Reach 13B 346,755 986 346,755 986
  Reach 14A 234,755 683 234,755 683
  Reach 14B 213,572 614 213,572 614
  Reach 14C 165,391 464  165,391 464
  Reach 15A 135,508 374  135,508 374
  Reach 16A  80,794 214   80,794 214
  Reach 17E  5,000 9   5,000 9
   
  Reach 31A   80,515 d)  216    80,515 d)  216
a) Includes agricultural and municipal & industrial values.  Does not include capacity for outages and losses. 
b) These numbers apply to the reaches as set forth in Bulletin 132, Figure B-4, “Repayment Reaches and 

Descriptions.” 
c) From the Delta to Belridge Water Storage District's service area. 
d) Pursuant to Article 53(d)(2) of the Monterey Amendment, Kern County Water Agency is not obligated to sell any 

transportation right in the Coastal branch Aqueduct.  Accordingly, Kern County Water Agency retains the right to 
use Reach 31A for delivery at a capacity of 283 cfs, subject to the limitation of Article 12(c). 

 
State Water Project 

Analysis Office:  12/9/2002 
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